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In my practice I have dealt with transactions ranging from a $5,000 purchase of intellectual property to a $13,000,000 sale of a chain of jewelry stores. More documentation is advisable with the latter than with the former, and there are those who want to do business with just a handshake. There are two major legal problems and one major practical problem with conducting the transaction so informally. On the legal side, title to the business and/or its assets may not be effectively transferred in the absence of at least a bill of sale. In addition, depending upon the type of entity through which the business was owned and operated, a sale of all or substantially all of the assets may legally require formal approvals by the entities and individuals involved. On the practical side, particularly where payment is to be made over time, it may be difficult to enforce a party’s rights in the absence of legal documentation.

With respect to an asset purchase/sale, at a minimum I recommend the following documents: 


▪
Asset Purchase Agreement, with schedules and exhibits;


▪
Promissory Note, if payment is to be made over time;


▪
Security Agreement, securing payment of the Promissory Note;


▪
Deeds of Trust or UCC-1s, depending upon the type of collateral in which the security interest is to be held;


▪
Bill of Sale;


▪
Lease or Lease Assumption, if applicable;


▪
Corporate, Board of Directors’ and/or Shareholders’ Resolutions, where applicable.


With respect to a stock purchase/sale, in addition to the above documents (with a stock purchase agreement substituting for an asset purchase agreement), at a minimum I recommend the following additional documents:


▪
Stock Certificates and Stock Powers;


▪
Directors’ and Officers’ Resignations;


▪
Certificate(s) of Good Standing;


▪
Corporate Secretary’s Certificates regarding Articles of Incorporation, Bylaws, and Stock Records.


This is the minimum documentation I would recommend. Ultimately, the decision on how much legal documentation is necessary is highly dependent upon the amount of money at issue, the nature and circumstances of the specific business, sellers, and purchasers, and the risk tolerance of the parties involved. Consult with your legal advisor regarding your specific situation.
